CHAPTER XXIV,

MORTGAGEE'S INTEREST IN LAND AND THE
LAW OF THE SITUS*

The effect of the judgment of Greene J. in Re Landry and
Steinhoff (a) may be stated as follows:

(1)     A holograph will, valid by the law of Louisiana,
where the testatrix, not a British subject, was domiciled at the
time of her death, and therefore valid in Ontario as regards
movables situated there, is inoperative in Ontario as regards the
interest of the testatrix as mortgagee of land in Ontario, not-
withstanding that by Ontario law her interest as mortgagee is
classified as personal property.

(2)     The executrix named in the will, having obtained
probate in Louisiana, and, as to personal estate only, ancillary
probate in Ontario, is not an "executor or administrator*' in
whom the mortgage vests under the Devolution of Estates Act,
R.S.O. 1937, c. 163, s. 7, and therefore the executrix, having
obtained a final order of foreclosure in Ontario, is unable to
make a valid conveyance of the land to a purchaser.

It would appear that the learned judge was justified in the
doubt expressed by him as to the applicability of the Devolution
of Estates Act, R.S.O. 1937, c. 163, s. 7, to the will in question.
This statutory provision was originally enacted in Ontario
in 1910 (10 Edw. 7, c. 56, s. 8), adopting in substance the
language of the [English] Conveyancing and Law of Property
Act, 1881, c. 41, s. 30. The effect is to render unnecessary
and inoperative any devise to the executor or administrator of
the mortgagee's interest in the mortgaged land. The appli-
cability of the section is, however, dependent upon there being
an executor or administrator duly appointed in Ontario with
respect to the mortgage in question. If a will, as in the case
under discussion, is a will which' is inoperative as regards land
situated in Ontario, it would appear that, as regards that land,
there is no executor or administrator in Ontario in whom

*This chapter reproduces a comment published in [1941] 1 Dom-
inion Law Reports 703-707.

(a) [1941] O.E. 67, [1941] 1 D.L.R. 699.